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Overcoming Cultures of Compliance to Reduce Corruption
and Achieve Ethics in Government
James M. Lager*
I. INTRODUCTION
Despite decades of compliance efforts, corruption-the abuse of public
office for private gain'-continues to flourish in federal and state government.
Recent examples of corruption, such as the alleged sale of a U.S. Senate seat by a
now impeached governor,2 U.S. Department of Interior employees accepting gifts
and illegal drugs from and having sexual relationships with representatives of the
industries they regulate,3 a senior Air Force official negotiating for a job with
Boeing while procuring military aircraft,4  and the guilty plea by two
Pennsylvania judges for taking kickbacks from privately run detention centers,5
deeply disturb and capture the public's attention. There is the conviction of
former Alaska Senator Stevens for lying on required financial disclosure reports,6
eclipsed in opprobrium only by the revelation, rich in irony, that lawyers from
the Department of Justice's Office of Public Integrity withheld exculpatory
evidence from the court, leading to the dismissal of all charges. And few in the
day-to-day government ethics world can speak the name of the former mayor of
Detroit, Kwame Kilpatrick, or the former Governor of New York, Eliot Spitzer,
without a silent giggle and a "thank you" for providing salacious examples to
spice up otherwise dry presentations. But if these examples fail to resonate with
audiences of government employees who are typically forced to attend
mandatory ethics briefings, others are readily available from an annual conflict of
* Deputy Ethics Counselor, U.S. Government Accountability Office (GAO). M.S. Organization
Development, American University/NTL Institute for Applied Behavioral Science, 1999; J.D., Washington
College of Law, American University, 1984; B.A., Michigan State University, 1981. The opinions and views
expressed in this Article are the author's alone and are not intended to reflect GAO's institutional views.
1. The abuse of public office for private gain is a commonly accepted definition of corruption. See, e.g.,
Nikolay A. Ouzounov, Facing the Challenge: Corruption, State Capture and the Role of Multinational
Business, 37 J. MARSHALL L. REV. 1181, 1186 (2004).
2. See Monica Davey, A Governor's Removal Spurs (the Latest) Calls for Political Reform in Illinois,
N.Y. TIMES, Feb. 1, 2009, at A16.
3. OFFICE OF INSPECTOR GEN., U.S. DEP'T OF THE INTERIOR, INVESTIGATIVE REPORT, MMS OIL
MARKETING GROUP-LAKEWOOD 7-8 (2008), available at http://media.washingtonpost.com/wp-srv/
investigative/documents/mmsoil-081908.pdf?sid=ST2008091002738.
4. See, e.g., Michael S. Devine, Procurement Fraud: The Continuing (Sad) Saga of Darlene Druyun,
ARMY LAW., Jan. 2006, at 132, 137-40.
5. Ian Urbina & Sean D. Hamill, Judges Plead Guilty :n Scheme to Jail Youths for Profit, N.Y. TIMES,
Feb. 13, 2009, at Al.
6. Del Quentin Wilber, Stevens Found Guilty on 7 Counts, WASH. POST, Oct. 28, 2008, at A01. All U.S.
Senators are required to file a Senate Public Financial Disclosure Report annually. Ethics in Government Act of
1978, 5 U.S.C. app. § 101(0(9) (2006).
7. See Neil A. Lewis, Tables Turned on Prosecution in Stevens Case, N.Y. TIMES, Apr. 7, 2009,
available at http://www.nytimes.com/2009/04/08/us/politics/08stevens.html.
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interest prosecution summary produced by the U.S. Office of Government Ethics
(OGE)s or from the Department of Defense's Encyclopedia of Ethical Failure.9
The media reports these lapses to a public eager to learn how their government
officials have failed their trust, ' and ethics officers trot out these and other
examples of bureaucrats gone bad in an attempt to scare others into correct
conduct.
II. A COMPLIANCE STATE OF MIND
The amount of publicized corruption may be surprising given the many
controls imposed on government officials regulating their conduct. In the federal
government, there are numerous criminal and civil statutes addressing corruption
and ethics," and there is an extensive and detailed code of conduct for the
executive branch that proscribes and prescribes employee conduct in minute and
sometimes mind-numbing detail.'2 The prohibitions are extensive, and the
exceptions are frequently arcane and without obvious rationale.
8. E.g., Memorandum from Robert I. Cusick, Dir., U.S. Office of Gov't Ethics, to Designated Agency
Ethics Officials and Inspectors Gen. (Nov. 6, 2008), available at http://www.usoge.gov/ethics-guidance/
daeograms/dgr..files/2008/do08036.pdf (on file with the McGeorge Law Review) (summarizing nineteen federal
prosecutions in 2007 for unethical behavior by federal officials that violated the criminal code).
9. DEP'T OF DEF., OFFICE OF THE GEN. COUNSEL, STANDARDS OF CONDUCT OFFICE, ENCYCLOPEDIA OF
ETHICAL FAILURE (2007), available at http://www.dod.mil/dodgc/defense-ethics/dodoge/Encyclopedia_
ofEthicalFailures_2007_FullVersion.doc. The explicit purpose of the Encyclopedia is "to sensitize Federal
employees to the reach and impact of Federal ethics statutes and regulations." Id. at 3.
10. However, two-thirds of the members of the American Society of Public Administrators surveyed
believe that reports of incidents like these "distract attention from more subtle, genuine ethical dilemmas."
James S. Bowman & Claire Connolly Knox, Ethics in Government: No Matter How Long and Dark the Night,
68 PUB. ADMIN. REV. 627, 628 (2008) (internal quotation marks omitted).
11. Criminal statutes include: 18 U.S.C. §§ 201-211 (2006) (imposing criminal penalties for various
types of corruption and conflicts of interest); 18 U.S.C. § 641 (making it a crime to steal from the United
States); 18 U.S.C. § 1001 (making it a crime to lie to the federal government); and 18 U.S.C. § 1719 (making it
a crime to use the government's franking privilege for personal use). Among the notable civil statutes are 5
U.S.C. § 3110 (2006) (anti-nepotism rules); The Hatch Act Reform Amendments of 1993, 5 U.S.C. §§ 7321-
7326 (regulating government employee involvement in partisan political activity); 5 U.S.C. § 7351 (prohibiting
federal supervisors from accepting gifts from subordinate employees); 5 U.S.C. § 7353 (prohibiting the
acceptance of gifts from contractors and other "prohibited sources"); and The Procurement Integrity Act, 41
U.S.C. § 423(e)(2) (2006) (providing civil penalties for disclosure of source selection information and barring
former government employees from accepting compensation from certain government contractors). The Office
of Government Ethics (OGE) lists thirty-eight related statutes of general applicability that federal employees
must obey, implying that federal employees fail to know these laws at their peril. See 5 C.F.R. § 2635.902
(2009). OGE also cautions, however, that even this list is not comprehensive and excludes statutes applicable
only to employees of specific agencies, like the Department of Defense. Id. § 2635.901.
12. Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. pt. 2635 (2009). This
Article focuses on federal executive branch agencies and its employees. Employees in the federal judicial and
legislative branches are subject to some, but not all, of the ethics-related statutory provisions but notably are
excluded from the Standards of Ethical Conduct's reach. See 5 C.F.R. § 2635.102(a) (2009).
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To help assure compliance with these rules, all federal executive branch
employees must receive an "ethics orientation" when entering federal service."
The Ethics in Government Act-a Watergate-era reaction to perceived corruption
at the highest levels-also requires the federal government's senior executives to
file a publicly available financial disclosure report upon arrival and annually
thereafter.'4 These individuals, and millions of other employees who file
somewhat less intrusive confidential financial disclosure reports, are also
required to receive one hour of ethics training annually."5 Every federal executive
branch agency has at least one Designated Agency Ethics Officer 6 and usually
several other experts on government ethics available for consultation. There are
e-mail reminders, websites, and public pronouncements by government leaders
about the importance of ethics and compliance with the laws and regulations.
Overlapping these rules and the sometimes irksome exhortations to behave are
the relevant professional standards of conduct and ethics-related rules for those
conducting government audits." The sheer number of rules, the myriad
reminders, the ethics infrastructure, and the stories of bad actors getting punished
have many government employees behaving as the authors of these rules must
have known they would: devoting significant energy to issues like trying to
decide whether they can accept a free donut (acceptable) or a free sandwich
(unacceptable), instead of applying their energy to serving the public. The
amount of resources and attention devoted to compliance in an effort to deter
deviant conduct is far more indicative of a culture of compliance than one of
corruption. Yet corruption persists.
The ever-present news reports of misconduct by government officials amply
illustrate that the government's coercive approach to ethics has neither prevented
notorious and outrageous corruption by government officials, nor reduced
13. 5 C.F.R. § 2638.701 (2009).
14. Ethics in Government Act of 1978, 5 U.S.C. app. § 101 (2006).
15. 5 C.F.R. §§ 2638.701-.705 (2009).
16. Id. § 2638.201.
17. COMPTROLLER GEN. OF THE U.S., GOVERNMENT AUDITING STANDARDS 25 n.18 (2007), available
at http://www.gao.gov/govaud/ybk01.htm [hereinafter GAGAS]. See Donna T. Chen & Ann E. Mills,
Addressing Ethical Commitments when Professionals Partner with Organizations, 39 MCGEORGE L. REV. 719,
719 (2007), for a brief discussion of the standards of professional conduct applicable to members of various
professions. Chen and Mills observe that "a legal focus is of limited help in resolving issues associated with
competing ethical commitments." Id. at 726.
18. See, e.g., Kathleen Clark, Do We Have Enough Ethics in Government Yet?: An Answer from
Fiduciary Theory, 1996 U. ILL. L. REV. 57, 62 (1996). The "sandwich/donut" dichotomy from 5 C.F.R.
§ 2635.203(b)(1) is borrowed from Professor Clark, who, among others, observed many years ago that
government employees' attention to minutiae in the Code of Conduct can distract officials from completing
important tasks. See Clark, supra, at 66 n.46. According to the regulations, a donut is acceptable as a "modest
item of food ... offered other than as part of a meal," but a sandwich, because it is offered as part of a meal, is
unacceptable. 5 C.F.R. § 2635.2039(b)(1). Though the regulations governing "free food for employees"
obviously cover many details and situations foreshadowed by its drafters, the regulation failed to address
compliance issues in accepting lavish hors d'oeuvres or dim sum, or to consider explicitly, from a materiality
perspective, whether it would matter if the employee involved was affluent or on a diet.
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cynicism about government service. More likely, the government's heavily
regulated workplace has led to what Richard Painter has described as "superficial
compliance," where employees learn to navigate around the detailed rules instead
of complying with the broader ethical principles involved.' 9 Because prohibiting
certain conduct does not abate the desire for the intended outcome, however, the
prohibitions themselves encourage those affected to seek other ways to
accomplish their goals-whether honorable or dishonorable.20 To compound this
problem, frequently the rule itself illuminates a path for compliant behavior that
nevertheless flaunts the intention of the rule.
For example, a federal employee is not prohibited from having significant
responsibility for a particular matter that directly affects his or her adult child's
business.2' Because the regulations urge but do not require employees to avoid
any action where their impartiality could be questioned by a reasonable third
party, an employee could continue to be involved in a particular matter that
benefited his or her adult child.22 Similarly, although a former federal employee
who was significantly involved in an official matter involving specific parties is
barred from representing a private party on that matter before the United States,
there is no explicit rule barring a former employee from providing detailed,
behind the scenes advice to a colleague so that the colleague can appear before
the government. 23 Federal ethics officials and even some ethics manuals counsel
departing employees about the legality of this practice without addressing the
ethics of the matter.24
19. See RICHARD W. PAINTER, GETTING THE GOVERNMENT AMERICA DESERVES: How ETHICS REFORM
CAN MAKE A DIFFERENCE 11 (2009) ("[Clompliance may be superficial if ethics officials and government
employees navigate their way around detailed rules rather than comply with broader principles of ethical
conduct.").
20. Increasing the number of laws and regulations can actually increase criminal activity, as people and
organizations try to achieve their goals regardless of restrictions and an increasingly complex regulatory
environment and ignore extant laws lacking legitimacy. See DIANE VAUGHAN, CONTROLLING UNLAWFUL
ORGANIZATIONAL BEHAVIOR 107-09 (1983).
21. The text of the regulation provides: "[An employee should not participate in a particular matter
involving specific parties which he knows is likely to affect ... a person with whom he has a covered
relationship ... if he determines that a reasonable person with knowledge of the relevant facts would question
his impartiality in the matter. An employee who is concerned ... should use the [regulatory process] to
determine whether he should or should not participate in a particular matter." 5 C.F.R. § 2635.501(a) (2009)
(emphasis added).
22. Id.
23. See 18 U.S.C. § 207(a) (2006). The elements of this offense are actually far more complex; see, for
example, Ashley Kircher et al., Twenty-Third Survey of White Collar Crime, 45 AM. CRIM. L. REV. 825, 857-63
(2008), noting that the statute requires proof, inter alia, that the defendant had knowledge that his or her
communication was unlawful. See also United States v. Nofziger, 878 F.2d 442, 443 (D.C. Cir. 1989).
24. E.g., 5 C.F.R. § 2641.201(d)(3) (example 2 to paragraph (d)) (2009); H.R. COMM. ON STANDARDS
OF OFFICIAL CONDucr, 110TH CONG., HOUSE ETHICS MANUAL 242 (2008), available at http://ethics.
house.gov/Media/PDF/2008_HouseEthicsManual.pdf. Ethics means different things to different people, of
course. To many employees, ethics does not involve questions of right and wrong, but instead, an assessment of
how fairly they are treated by their employer. LINDA KLEBE TREVIRO & GARY R. WEAVER, MANAGING ETHICS
IN BUSINESS ORGANIZATIONS: SOCIAL SCIENTIFIC PERSPECTIVES 222 (2003).
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Likewise, to avoid the application of the executive branch gift rules, the
Heritage Foundation reportedly offers free lunches valued under $16 to federal
officials, thereby enabling federal officials to attend up to three lunches every
calendar year and avoid the $50 per year annual limit on gifts from a single
source. While most federal employees can accept these three free meals and
remain compliant, without knowing more facts about the employee's official
duties and what interest Heritage might have in the employee's performance of
them, it would be a mistake to conclude that accepting the free meals would be
ethical.
The ability of individuals to use the rules of compliance to their advantage is
not limited to those in government service, of course, and expert knowledge of
26
the rules can serve as a useful guide to anyone intending to lie, cheat, or steal.
Consider the now familiar example of the collapse of Enron. Though there was
criminal conduct by those involved, a key action leading to Enron's demise was
its use of "special-purpose entities" (SPEs) to hold its debt and poor performing
assets off its books, thereby allowing Enron to continue to report huge quarterly
27profits and maintain its stock price. As reported in several accounts of the
25. PAINTER, supra note 19, at 210 (discussing 5 C.F.R. § 2635.204(a)). Professor Painter takes a
different approach from this Article, suggesting numerous statutory and regulatory changes to address
deficiencies in the current system in the federal government.
26. It is easy to forget that "[g]overnment officials ... have no monopoly on dishonesty." PHILIP K.
HOWARD, THE DEATH OF COMMON SENSE 98 (1994). Given the nature of a representative government, it
should not be surprising that the level of misconduct and corruption in government is about the same as in the
private sector. See ASS'N OF CERTIFIED FRAUD EXAMINERS, 2008 REPORT TO THE NATION ON OCCUPATIONAL
FRAUD & ABUSE 6, 30 (2008), available at http://www.acfe.com/documents/2008-rttn.pdf (reporting data on
occupational fraud, which is "the use of one's occupation for personal enrichment through the deliberate misuse
or misapplication of the employing organization's resources or assets"); Bowman & Knox, supra note 10, at
628 (noting that morality in government is not lower than morality in business); see also Nicole Andreoli & Joel
Lefkowitz, Individual and Organizational Antecedents of Misconduct in Organizations, 85 J. Bus. ETHICS 309,
319 (2009) (finding that greater organizational ethical practices did not lead to better ethical climates in
government agencies).
27. See, e.g., Lessons Learned from Enron's Collapse: Auditing the Accounting Industry, Hearings
Before the H. Comm. on Energy and Commerce, 107th Cong. 90-96 (2002) (statement of Bala G. Dharan,
Professor of Accounting, Rice University); see also Frank Partnoy, A Revisionist View of Enron and the Sudden
Death of "May," 48 VILL. L. REV. 1245, 1245 (2003) (concluding that Enron's derivative activity caused its
collapse and that the focus on SPEs is unwarranted). Royal Ahold's failure was caused, in part, by the obverse:
it improperly recorded income and expenses from joint ventures it did not actually control. See Pub. Employees'
Ret. Ass'n of Colo. v. Deloitte & Touche LLP, 551 F.3d 305, 307-09 (4thCir. 2009).
In addition to simple greed and the presence of competitive and organizational structures known to be
conducive to fraudulent activity, see, e.g., Drew Feeley, Personality, Environment, and the Causes of White-
Collar Crime, 30 LAW & PSYCHOL. REV. 201, 204-06 (2006), the subterfuge perpetrated by Enron's executives
can also be explained, in part, by the imperative to show quarterly profits. Studies show that the likelihood of
making "misleading disclosures" increases to the extent that an executive's compensation (and future
marketability) is tied to performance expectations. William J. Donoher & Richard Reed, Employment Capital,
Board Control, and the Problem of Misleading Disclosures, J. MANAGERIAL ISSUES, Fall 2007, available at
http://www.entrepreneur.comtradejournals/article/print/1685871. Unlike in the private sector, bonus and
performance-based compensation, if available at all, makes up just a small percentage of a public official's
compensation. Therefore, other factors, such as political or ideological loyalty, power dynamics, or the hope for
lucrative post-government employment, more likely explain unethical or corrupt conduct by public officials.
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situation, Enron's accountants (Arthur Andersen) and lawyers (Vinson & Elkins)
advised Enron that, to shield its debt from regulators and the public, all it needed
to do was comply with an arcane Financial Accounting Standards Board (FASB)
rule,28 which stated that partnerships would not be considered subsidiaries if at
least three percent of their equity came from outside investors.29 Enron listened to
its expert professional advice, structured SPEs to show facial compliance with
FASB's rule, moved its debt to the SPEs, and ultimately left its investors,
creditors, and employees to pay the price. 3°
Enron does not deserve any special criticism for exploiting the rules of
compliance to its advantage, though. Our national culture's compliance
orientation has spawned an entire industry devoted to finding interstices in the
tax code for financial advantage.3' Many accountants and lawyers exploit these
gaps in the tax code-called "tax loopholes" or "tax expenditures" depending on
the speaker's perspective 3 --as they advise their clients to take advantage of
these provisions while they look for others. Organized labor also wields the
power of compliance when it initiates a "work to the rule" action seeking
For an economic perspective on public officials using their office for their personal benefit, see, for example,
FRED S. MCCHESNEY, MONEY FOR NOTHING: POLITICIANS, RENT EXTRACTION, AND POLITICAL EXTORTION
(1997) (stating that government officials are self-interested economic actors that engage in rent-seeking
behavior to further their own interests).
28. FIN. ACCOUNTING STANDARDS BD., STATEMENT OF FINANCIAL ACCOUNTING STANDARDS No. 140,
ACCOUNTING FOR TRANSFERS AND SERVICING OF FINANCIAL ASSETS AND EXTINGUISHMENTS OF LIABILITIES
(2000), available at http://www.fasb.org/pdf/fasl40.pdf. Enron's creation of approximately 3,500 SPEs was
part of how it used "aggressive accounting" to push "Generally Accepted Accounting Principles to its
advantage." United States v. Arthur Andersen, LLP, 374 F.3d 281, 285 (5th Cir. 2004), rev'd on other grounds,
544 U.S. 696 (2005). Labeling a practice "generally accepted" does not make it ethical, compliant, or even
appropriate in every situation, of course. Compliance with generally accepted accounting principles, therefore,
though probative of state of mind, will not provide a complete defense to fraud-related charges, See United
States v. Rigas, 490 F.3d 208, 220 (2d Cir. 2007); United States v. Ebbers, 458 F.3d 110, 125-26 (2d Cir. 2006);
United States v. Simon, 425 F.2d 796, 806-07 (2d Cir. 1969).
29. See generally RONALD R. SIMS, ETHICS AND CORPORATE SOCIAL RESPONSIBILITY: WHY GIANTS
FALL 147-80 (2003). Although the complexities of FASB 140 facilitated Enron's false statements about its
financial status, blaming FASB 140 for Enron's collapse is somewhat unfair, since many of the SPEs were run
by Enron employees and violated other aspects of the rule. SUSAN E. SQUIRES ET AL., INSIDE ARTHUR
ANDERSEN: SHIFTING VALUES, UNEXPECTED CONSEQUENCES 8-18 (2003). More obviously, "no accounting
guidance is going to counteract the deliberate intent to obfuscate and defraud." Neal Newman, Enron and the
Special Purpose Entities-Use or Abuse?-The Real Problem-The Real Focus, 13 LAW & BUS. REV. AM. 97,
122 (2007).
30. Arthur Andersen subsequently surrendered its licenses to practice public accounting. Gideon Mark,
Accounting Fraud: Pleading Scienter of Auditors Under the PSLRA, 39 CONN. L. REV. 1097, 1177 n.502
(2007). Vinson & Elkins agreed to pay Enron's bankruptcy estate $30 million to avoid legal action for aiding
and abetting Enron's fraud. John C. Roper, Vinson & Elkins Settles with Enron for $30 Million, HOUSTON
CHRON., June 2, 2006, at Al.
31. See William J. Stuntz, Christian Legal Theory, 116 HARV. L. REV. 1707, 1747 (2003) (book review)
("Tax rules generate tax lawyers who concoct tax shelters that generate yet more tax rules, and the cycle
continues.").
32. See U.S. Dep't of the Treasury, FAQs: Taxes, http:llwww.treas.gov/educationlfaqltaxes/taxes-
economy.shtml (last visited Aug. 18, 2009) (on file with the McGeorge Law Review) (explaining how tax
expenditures differ from tax loopholes).
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employer concessions. Though laws and rules are necessary, looking to
compliance with these laws and associated rules as the pre-eminent behavioral
yardstick is dangerous.33 Indeed, this focus on rules helps explain the appalling
treatment of prisoners by U.S. forces at Abu Ghraib and elsewhere, 4 as soldiers
were guided not by standards of human decency, but by a legalistic interpretation
of a rule book on interrogation.
III. MALADAPTIVE RESPONSES TO ETHICS CRISES
A. Expand the List of Prohibited Activities
The typical response to a perceived ethical crisis is legal and regulatory,
continuing the coercive, compliance-based approach of seeking to encourage
good behavior by threatening to punish those behaving badly. New laws and
regulations are often enacted amidst the cries of outrage after the latest ethical
scandal du jour,36 feeding a healthy "appetite for these tasty morsels-little
nuggets of ethical commands served to government officials. 37 But relying on
law and regulation to address corruption is problematic in numerous respects, not
the least of which is that reliance on these approaches has been ineffective. 38 No
33. See Robert G. Vaughn, Ethics in Government and the Vision of Public Service, 58 GEO. WASH. L.
REV. 417, 432 (1990) (warning that converting ethical problems into legal ones risked the law becoming the
sole judge of propriety).
34. See Seymour M. Hersh, Annals of National Security: Torture at Abu Ghraib, NEW YORKER, May
10, 2004, available at http://www.newyorker.com/archive/2004/05/l0/040510fa-fact; Scott Wilson, Obama
Shifts on Abuse Photos, WASH. POST, May 14, 2009, at Al. One detainee was subjected to a waterboard
numerous times with the consent of the Attorney General, and another was forced to stand hooded and naked,
while an interrogator operated a power drill nearby to frighten him. Another was threatened with the death of
his children. OFFICE OF INSPECTOR GEN., CENTRAL INTELLIGENCE AGENCY, SPECIAL REPORT, COUNTER-
TERRORISM DETENTION AND INTERROGATION ACTIVITIES (SEPT. 2001 - OCT. 2003) 41-45 (2004), available at
http:/luxmedia.vo.llnwd.net/o 10/clients/aclu/IG-Report.pdf.
35. Attributing prisoner abuse entirely to legalism is a gross oversimplification, of course. Other factors,
such as "groupthink," CRAIG E. JOHNSON, ETHICS IN THE WORKPLACE: TOOLS AND TACTICS FOR
ORGANIZATIONAL TRANSFORMATION 166 (2007), and the prison guards' obedience to authority were also
involved. See, e.g., Susan T. Fiske et al., Why Ordinary People Torture Enemy Prisoners, SCIENCE, Nov. 26,
2004, at 1482-83 (noting similarities between the Abu Ghraib guards' abuse of prisoners and Milgram's famous
experiments on obedience to authority). The decision by policymakers to fight terrorism by terrorizing detainees
with "enhanced interrogation techniques" is consistent with a Machiavellian ethical approach.
36. For example, the Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (codified in
scattered sections of titles 11, 15, 18, 28 and 29 U.S.C. (2006)), was enacted in response to the Enron and
WorldCom scandals. See also Clark, supra note 18, at 645-65 (discussing the Ethics Reform Act of 1989,
passed "in response to continued perceptions of abuse in both the executive and legislative branches"); Ann
McBride, Ethics in Congress: Agenda and Action, 58 GEO. WASH. L. REV. 451, 455 (1990) ("Congressional
attention to ethics has largely been episodic, a top priority in reaction to an acute scandal, a back-burner issue at
other times.").
37. Beth Nolan, Regulating Government Ethics: When It's Not Enough to Just Say No, 58 GEO. WASH.
L. REV. 405, 409 (1990).
38. "While new regulations can impose penalties for violating governance standards, they cannot create
an ethical culture that fosters responsible behaviour." Steven M. Mintz, Corporate Governance in an
International Context: Legal Systems, Financing Patterns and Cultural Variables, 13 CORP. GOVERNANCE 582,
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matter how smart the drafters, or how much care is taken to craft a rule that is
neither too narrow nor too broad, any before-the-fact formulation of a rule will
naturally "run[] out of precision" in its future applicability to new situations.3 9
Even new proscriptions that appear to be effective often fail to actually reduce
the level of misconduct, as the "[n]ew rules generate new evasions" and merely
drive offenders underground.4 And, as aptly demonstrated by Enron's abuse of a
FASB accounting rule, fixing one problem with a rule or law often leads to other
troubles later.4' Efforts to foster ethical conduct by promulgating more laws and
regulations are, by in large, misplaced.
B. Increase the Punishment for Noncompliant Conduct
It is also facially appealing to seek to prevent government corruption by
increasing the sanctions for the misconduct, as if the existing criminal penalties
for stealing from the government are not already severe enough. 2 Unfortunately,
the evidence that the threat of incarceration at any level deters white collar
crimes, like corruption, is at best equivocal. 43 This suggests that, while oddly
entertaining, efforts to scare government employees into compliance by calling
attention to the severity of potential punishment or even how others have been
punished is ineffective." Though punishing a particular individual may
incapacitate him for awhile and may deter others, as a general rule, the threat of
punishment is an unproductive method for achieving behavioral change.45
595 (2005).
39. See Samuel W. Buell, The Upside of Overbreadth, 83 N.Y.U. L. REV. 1491, 1493 (2008).
40. Id. at 1510-11; John A. Siliciano, Corporate Behavior and the Social Efficiency of Tort Law, 85
MICH. L. REV. 1820, 1859 (1987). Increasing the number of laws and regulations can actually increase criminal
activity, as people and organizations may try to achieve their goals regardless of restrictions and, like the
general response by drivers to speed limits, ignore laws that lack legitimacy. See VAUGHAN, supra note 20, at
107-09. Since offenders can often find a way to accomplish their objective and remain compliant, an
organization's high rates of compliance should not be confused with high rates of ethical conduct.
41. "Today's problems come from yesterday's 'solutions."' PETER M. SENGE, THE FIFTH DISCIPLINE:
THE ART AND PRACTICE OF THE LEARNING ORGANIZATION 57 (1990).
42. For example, the penalty for a government official embezzling any amount over $1,000 from the
United States is a fine and imprisonment of up to ten years. 18 U.S.C. § 641 (2006).
43. SALLY S. SIMPSON, CORPORATE CRIME, LAW, AND SOCIAL CONTROL 42 (2002); Jamie L.
Gustafson, Note, Cracking Down on White-Collar Crime: An Analysis of the Recent Trend of Severe Sentences
for Corporate Officers, 40 SUFFOLK U. L. REV. 685, 688 (2007); Elizabeth Szockyj, Imprisoning White Collar
Criminals?, 23 S. ILL. U. L.J. 485, 493-94 (1999); David Weisburd et al., Specific Deterrence in a Sample of
Offenders Convicted of White-Collar Crimes, 33 CRIMINOLOGY 587 (1995) (concluding that the recidivism rate
of white collar criminals who were incarcerated and those receiving other punishments are identical). But see
Ann E. Tenbrunsel & David M. Messick, Sanctioning Systems, Decision Frames, and Cooperation, 44 ADMIN.
SCt. Q. 684, 694-700 (1999) (concluding that strong sanctions are more effective in securing compliance than
the absence of sanctions and that weak sanctions are less effective than no sanction at all).
44. E.g., ENCYCLOPEDIA OF ETHICAL FAILURE, supra note 9. Moreover, several empirical studies have
shown that persuasive statements demanding compliance shift listeners' attitudes away from the advocated
position and that the shift varies directly with increased pressure. See Jason Stansbury & Bruce Barry, Ethics
Programs and the Paradox of Control, 17 BUS. ETHICS Q. 239, 246 (2007).
45. See Geraldine Szott Moohr, On the Prospects of Deterring Corporate Crime, 2 J. BUS. & TECH. L.
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Most criminologists have concluded, instead, that it is an individual's
perception of the probability of getting caught that serves as a greater deterrentS 46
than the severity of the sanction. Accordingly, vigorous monitoring and internal
controls that increase dramatically the perception by potential offenders that they
would be caught is more likely to reduce ethical misconduct than by establishing
draconian penalties-but at a price. 7 Placing police officers at five mile intervals
on highways is apt to reduce speeding, but only at considerable expense for
salaries and, more importantly, from the diversion of officers from arguably more
important duties.
C. Reduce the Authority of Those Serving the Public
Another common approach to reduce corruption is to reduce the authority
and discretion a government official has over matters, under the logical
assumption that reducing what an official can do will also reduce what the
official can do corruptly. 48 Discretion is essential to organizational effectiveness,
however, and, if too severely limited, it can make the official's task needlessly
complex and service inefficient and more costly. 49 And constant control and
25, 32-35 (2007); Paul H. Robinson & John M. Darley, Does Criminal Law Deter? A Behavioural Science
Investigation, 24 OXFORD J. LEGAL STUD. 173, 197-204 (2004). Robinson and Darley note that for deterrence to
be effective, an individual must know the legal rule, be willing and able to apply that knowledge to a conduct
decision, and then determine that the threat of punishment exceeds the benefit of the offense. Even then,
deterrence will be ineffective in the context of cultures where the individual might be "caught up in rage or the
social pressures of the group or drug effects." Id. at 205 (emphasis added). Since these prerequisites for
effective deterrence rarely exist, reliance on deterrence "seems wildly misguided." Id. Regardless, for white
collar crimes like corruption, the threat of public exposure and the resulting ignominy may be a more effective
deterrent than the possibility of a fine or incarceration. See John M. Ivancevich et al., Formally Shaming White-
Collar Criminals, 51 BUS. HORIZONS 401 (2008). Alternatively, instead of applying negative reinforcement,
promoting desired behavior with rewards may prove to be a more effective strategy. See MORLEY SEGAL,
POINTS OF INFLUENCE: A GUIDE TO USING PERSONALITY THEORY AT WORK 235 (1997) (applying B.F.
Skinner's behavioral theories to organizations).
46. See Buell, supra note 39, at 1507-08.
47. But note, however, that according to the Association of Certified Fraud Examiners, "occupational
frauds" (corruption) are much more likely to be discovered by tips than by audits or internal controls, despite
mandatory anti-fraud controls required by Sarbanes-Oxley and the requirement that auditors gather fraud-
related information pursuant to Statement on Auditing Standards No. 99 (SAS 99): Consideration of Fraud in a
Financial Statement Audit (American Institute of Certified Public Accountants 2002). SAS 99. ASS'N OF
CERTIFIED FRAUD EXAMINERS, supra note 26, at 4.
48. See Jason Zimmerman, The Effect of Bureaucratization on Corruption, Deviant, and Unethical
Behavior in Organizations, 13 J. MANAGERIAL ISSUES 119 (2001); STEVEN KELMAN, PROCUREMENT AND
PUBLIC MANAGEMENT: THE FEAR OF DISCRETION AND THE QUALITY OF GOVERNMENT PERFORMANCE 14
(1990).
49. See Raymond W. Cox, III, Accountability and Responsibility in Organizations: The Ethics of
Discretion, 13 VIESOJ1 POLITIKA IR ADMINISTRAVIMAS [PUB. POL'Y IN ADMIN.] 39, 48 (2004). As the authors
of the well-known 1992 "Reinventing Government" study observed:
Effort[s] to control what went on inside government-to keep the politicians and bureaucrats from
doing anything that might endanger the public interest or purse [may have] cleaned up many of our
governments, but in solving one set of problems it created another. In making it difficult to steal the
public's money, we made it virtually impossible to manage the public's money.... In attempting to
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monitoring can reduce employee trust and have a demoralizing effect on
government employees: many of whom chose to work in government precisely
for the opportunity to exercise their judgment on behalf of the public.0 Indeed,
research has shown that the concentration of control and structuring of activities
negatively affects government employees' motivation."
D. Compliance-Based Government Ethics Programs
Finally, there are the compliance-oriented government ethics programs with
formal elements like written standards of conduct, periodic and usually
mandatory "ethics" training, and employee financial disclosure systems.52
Though each of these elements may be helpful to some extent, continuing to rely
on formal elements of an ethics program to reduce corruption or encourage
ethical behavior is ill-advised.53
control virtually everything, we became so obsessed with dictating how things should be done...
that we ignored the outcomes, the results.
David Osborne & Ted Gaebler, Reinventing Government: How the Entrepreneurial Spirit Is Transforming the
Public Sector (1992), reprinted in JAY M. SHAFRITZ & J. STEVEN OTI, CLASSICS OF ORGANIZATION THEORY
523, 550 (4th ed. 1996). See also HOWARD, supra note 26, at 99 ("By pretending that procedure will get rid of
corruption, we have succeeded only in humiliating honest people and providing the cover of darkness and
complexity for the bad people.").
50. "Designing 'institutions for knaves' risks making knaves of potentially more honorable actors,
whereas a more trusting model embodying a more direct appeal to moral principles might actually do a better
job .... Alain Hoekstra et al., A Paradigmatic Shift in Ethics and Integrity Management Within the Dutch
Public Sector? Beyond Compliance-A Practitioner's View, in LEO W.J.C. HUBERTS ET AL., ETHICS AND
INTEGRITY OF GOVERNANCE: PERSPECTIVES ACROSS FRONTIERS 152 (2008). See also David Hess, A Business
Ethics Perspective on Sarbanes-Oxley and the Organizational Sentencing Guidelines, 105 MICH. L. REV. 1781,
1799 (2007) ("Excessive monitoring can ... reduce trust, or displace intinsic... with extrinsic motivations.").
51. Wouter Vandenabeele et al., The Motivational Pattern of Civil Servants, 13 VIESOJI POLITIKA IR
ADMINISTRAVIMAS [PUB. POL'Y IN ADMIN.] 52, 61 (2004).
52. Programs that fail to take affirmative steps to maintain or foster an ethical climate are better thought
of as compliance programs. See David Gebler, Creating an Ethical Culture: Values-Based Ethics Programs
Can Help Employees Judge Right from Wrong, STRATEGIC FIN., May 2006, at 31. One study has shown that
greater organizational ethics practices did not contribute to a better ethical climate. Andreoli & Lefkowitz,
supra note 26, at 325. Though "ethical culture and ethical climate are sometimes used interchangeably,"
Andreoli & Lefkowitz studied the latter, which they defined as "the individual perceptions of organization
members, generally based on their personal experiences and observations in the organization concerning
attributes of its ethical culture." Id. at 328 n.2.
53. Formal ethics systems will have little influence on behavior unless they are coupled with cultural
systems supporting ethical conduct. See Linda Klebe Trevifio & Michael E. Brown, Managing to Be Ethical:
Debunking Five Business Ethics Myths, 18 ACAD. MGMT. EXECUTIVE. 69, 73 (2004). The general lack of
supportive cultural systems may explain the results of a longitudinal study showing that the general increase in
the scope of ethics programs in the United States between 2004 and 2008 failed to cause any significant change
in the seven dimensions of ethical culture examined. MUEL KAPTEIN, THE ETHICS OF ORGANIZATIONS: A
LONGITUDINAL STUDY OF THE U.S. WORKING POPULATION 27 (2009), available at http:/publishing.
eur.nl/ir/repub/asset/15405/ERS-2009-018-ORG.pdf; accord ETHICS RESOURCE CTR., NATIONAL BUSINESS
ETHICS SURVEY: How EMPLOYEES VIEW ETHICS IN THEIR ORGANIZATIONS 1994-2005, at 1, available at
http://www.intercedeservices.comdownloads/2005 nbessummary.pdf (noting that levels of observed
misconduct have not materially changed despite increased number of ethics and compliance program elements).
McGeorge Law Review / Vol. 41
1. Codes of Conduct
Many, perhaps most, government organizations have a code of conduct that
sets forth the rules employees are required to follow, often without describing the
agency's value system or guidelines employees should use to make ethical
decisions. 4 The assumption that employees will act ethically if they are familiar
with the rules for compliance is flawed in several respects. First, there is little
empirical evidence that codes affect employee behavior.55 Though a well-
designed code that serves as a tangible aspirational expression of an agency's
ethical posture could be effective, most government ethics codes are too long and
complex to expect many to read or understand, let alone follow. For example, the
Standards of Ethical Conduct for federal government executive branch
employees occupies 47 pages of the Code of Federal Regulations, which
expands to 190 pages if the various pronouncements about financial disclosure,
de minimis exceptions, waivers, and post-employment and related matters are
included.5 7 Expecting new government employees to read these rules-let alone
understand and remember them-is akin to expecting consumers to read and
understand "click-through" licenses for new software. Even if read, there is also
rarely any effort to test whether employees can recall or understand the rules.
Distributing a lengthy tome on the rules of conduct-particularly if done along
with a slew of other documents and forms to be read and completed-is an
ineffective way to assure that employees know that they are expected to behave
ethically.58
54. See Dawn S. Carlson & Pamela L. Perrewe, Institutionalization of Organizational Ethics Through
Transformational Leadership, 14 J. Bus. ETHICS 829, 831 (1995).
55. Kimberly D. Krawiec, Cosmetic Compliance and the Failure of Negotiated Governance, 81 WASH.
U. L.Q. 487, 511-12 (2003); Joshua A. Newberg, Corporate Codes of Ethics, Mandatory Disclosure, and the
Market for Ethical Conduct, 29 VT. L. REV. 253, 266-68 (2005); Kathie L. Pelletier & Michelle C. Bligh,
Rebounding from Corruption: Perceptions of Ethics Program Effectiveness in a Public Sector Organization, 67
J. Bus. ETHICS 359, 369 (2006); Gary R. Weaver, Does Ethics Code Design Matter? Effects of Ethics Code
Rationales and Sanctions on Recipients' Justice Perceptions and Content Recall, 14 J. Bus. ETHICS 367, 367
(1995). Enron's sixty-five page Code of Conduct of Business Affairs that all employees were required to read
and sign is legendary for its failure to prevent fraudulent activity. E.g., Lisa Hope Nicholson, Culture Is the Key
to Employee Adherence to Corporate Codes of Ethics, 3 J. Bus. & TECH. L. 449, 451 (2008); Note, The Good,
the Bad, and Their Corporate Codes of Ethics: Enron, Sarbanes-Oxley, and the Problems with Legislating
Good Behavior, 116 HARV. L. REV. 2123, 2129 (2003). Similar notorious examples of a corporate code's
failure to actually govern corporate behavior can be found worldwide. E.g., Simon Webley & Andrea Werner,
Corporate Codes of Ethics: Necessary but Not Sufficient, 17 Bus. ETHICS: A EuR. REV. 405,406 (2008).
56. Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. § 2635 (2009). The
rules on gifts alone occupy twelve pages of detailed instructions, exceptions, and examples. Id. §§ 2635.201-
2635.304.
57. Id. § § 2634-2641. Executive branch employees must be given at least one hour of time to review this
material, which may be reduced if they receive contemporaneous verbal training. Id. § 2638.703(c).
58. In some organizations, employees are required to sign a statement acknowledging that they have
read or received the code of conduct, presumably to provide evidence in a future employment-related dispute.
Whatever value obtaining a signed receipt might have outside government, public employees are charged with
knowledge of the rules regardless of whether they have even heard of them. Therefore, requiring a government
employee to sign, as proof that he or she has read the code, adds nothing except a useful contrivance for
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2. Mandatory Ethics Training
Knowledge of the rules is important, of course, if for no other reason than to
avoid sanction for their violation. Most government organizations, therefore, do
not rely on mere distribution of or a link to its code, but also require training to
teach employees about the ethics laws and rules.5 9 As a natural outgrowth of a
compliance orientation, training largely consists of a presentation of the rules or
even the elements of the offense, centering on what behavior is compliant,
followed by a focus on some small factual variation that would convert the
conduct from illegal to lawful-often inadvertently teaching employees how to
skirt the intention of the rule yet remain compliant.6° Though good training can
effectively transfer knowledge of those rules that are malum prohibitum, the
benefit in terms of fostering ethics or reducing corruption is slim. Employee
awareness of nuances related to the boundaries of permissible acceptance of gifts
might improve, for example, but few would argue that a public official's
noncompliant decision to eat a free sandwich instead of a donut is corrupt or
scandalous. Instead, public outcry is correctly reserved for misconduct like
bribery, use of public office for private gain, or some other variant of lying,
cheating, or stealing for which no training should be required.6' Indeed, the lack
of training or knowledge of the rules does little to explain ethical failure.
According to a 2005 ethics survey, improper training or ignorance that a
particular action was unethical is only the fifth most likely cause of ethical lapse,
behind pressure to meet unrealistic goals, the desire for career enhancement,
assuring continued employment, and working in an environment with poor
morale.62
prosecutors. See TREVII&O & WEAVER, supra note 24, at 81.
59. E.g., 5 C.F.R. § 2638.701 (2009) (requiring an initial agency ethics orientation for all employees as
well as an annual ethics training).
60. See PAINTER, supra note 19, at 14; Vaughn, supra note 33, at 433 (ethics training in this context
"amounts to a guide describing the interpretation and application of a large number of rules"). This compliance-
oriented ethics training is also frequently adopted by nongovernment organizations. In these situations as well,
too often, "[e]thics training ... is often focused exclusively on conformity to Sarbanes-Oxley and other
regulatory and rules-based legislation-and not on clarifying values and fostering integrity to those values and
to enduring principles." STEPHEN M.R. COVEY, THE SPEED OF TRUST: THE ONE THING THAT CHANGES
EVERYTHING 61 (2006).
61. Contrary to common belief, however, studies show that a large majority of adults are not fully
developed when it comes to ethics and that, to a large extent, adults model their conduct against the behavior of
leaders and peers. Trevifio & Brown, supra note 53, at 73-74. This suggests that good modeling by ethical
leadership and the presence of an ethical culture can significantly reduce unethical behavior in organizations.
But cf Andreoli & Lefkowitz, supra note 26, at 320 (finding in one study that the "[level of moral development
was not related significantly to the extent of one's own misconduct," nor with the amount of misconduct
observed or reported).
62. AM. MGMT. ASs'N, THE ETHICAL ENTERPRISE: DOING THE RIGHT THINGS IN THE RIGHT WAYS,
TODAY AND TOMORROW: A GLOBAL STUDY OF BUSINESS ETHICS 2005-2015, at 59 (2006) [hereinafter
ETHICAL ENTERPRISE].
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Mandatory ethics training about the rules, more properly termed "compliance
training," is also very expensive, not just to pay for the trainers, facilitators, and
materials, but for the time public officials must spend to attend-but not
necessarily learn the content delivered in-annual ethics presentations.
Compliance training is certainly an element of an effective defensive strategy for
63organizations, and required for many federal contractors, 6  but mandatory
training neither mandates learning nor good conduct by anyone.
3. Financial Disclosure
Employees are also often required to disclose information about their
personal finances, with the expectation that the disclosure will "reduc[e] the risk
of corruption and conflict of interest in the discharge of important public and
quasi-public responsibilities ... to enhance public confidence in the integrity of
government. 65 The financial disclosure system mandated for federal employees
was designed to provide a tool to identify and resolve, and theoretically deter,
conflicts of interest while simultaneously demonstrating to the public the high
level of integrity of public officials and deterring unsuitable people from joining
government.66 Though an employee's preparation of the forms and its review may
raise awareness and cause some to "think twice" about specific investments or
conduct,67 its ability to deter purposeful unlawful conduct is dubious. 6' Any
individual who is willing to act corruptly is almost certainly willing to lie on a
required report regardless of whether this additional conceit might lead to an
additional count on an indictment.
69
The cost of a financial disclosure system, moreover, can be staggering. The
Office of Government Ethics estimated that in 2005, approximately 20,000 senior
federal officials completed the detailed and complex financial disclosure report
63. E.g., U.S. SENTENCING GUIDELINES MANUAL § 8B2.I(b)(4)(A) (2008). The Sentencing Guidelines
apply to governments and their political subdivisions. Id. § 8A 1.1 Commentary.
64. The Federal Acquisition Regulations require large federal contractors to have "[a]n ongoing business
ethics and business conduct awareness program." 48 C.F.R. § 52.203-13(c)(1) (2008).
65. Bertoldi v. Wachtler, 952 F.2d 656, 660 (2d Cir. 1991) (per curiam).
66. See S. REP. NO. 95-170, at 21-22 (1978), as reprinted in 1978 U.S.C.C.A.N. 4237-38.
67. Joan R. Salzman & Vanessa Legagneur, Enforcement of Local Ethics Law, in ETHICAL STANDARDS
IN THE PUBLIC SECTOR 272 (Patricia E. Salkin ed., 2d ed. 2008).
68. Financial disclosure can be helpful to the government employer, however, as it can use the
information disclosed to avoid assigning employees tasks that would present a conflict of interest or, if the
employee is a government auditor, an impairment to independence. GAGAS, supra note 17, at 29. Most
government financial disclosure systems-including the system established in the Ethics in Government Act-
do not require timely reporting of assets and liabilities, however, only an annual retrospective report akin to
annual tax returns. See, e.g., 5 U.S.C. app. § 102(a) (2007). Since these systems do not facilitate assessment of
an employee's current holdings, their utility for assessing whether an employee should be assigned a particular
task is limited.
69. See FRANK ANECHIARICO & JAMES B. JACOBS, THE PURSUIT OF ABSOLUTE INTEGRITY: How
CORRUPTION CONTROL MAKES GOVERNMENT INEFFECTIVE 56 (1996).
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required by the Ethics in Government Act. 70 A reasonable estimate is that it takes
on average about an hour to complete this form correctly, which is required when
beginning government service and annually thereafter. Assuming that all 20,000
filers are paid at the minimum rate of pay that would require a public disclosure
report to be filed, then it will cost at least $2.4 billion in salaries in 2009 alone to
complete these reports, a cost that will be replicated each year.' If the costs
associated with the approximately 230,000 other federal employees who must
complete a less onerous confidential financial disclosure report are included ,72
along with the costs associated with substantive review for conflicts of interest
and the administrative costs to file and maintain these reports, then the annual
cost for financial disclosure in the federal government alone could easily exceed
$5 billion. Whatever its benefits, financial disclosure is a remarkably expensive
control mechanism.
IV. PROMOTING AN ETHICAL CULTURE
Rather than emphasizing ineffective and costly approaches to depress the
incidence of a specific objectionable conduct,74 a better approach would be to
70. OFFICE OF Gov'T ETHICS, EVALUATING THE FINANCIAL DISCLOSURE PROCESS FOR EMPLOYEES OF
THE EXECUTIVE BRANCH AND RECOMMENDING IMPROVEMENTS TO IT 1 (2005), avadable at
http://www.usoge.gov/ethics-docs/publications/reports-plans/rpogc-fin-dis-03-05.pdf. Senior federal govern-
ment officials in the executive branch must complete OGE Form 278, Executive Branch Personnel Public
Financial Disclosure Report. The form's almost incomprehensible opacity dutifully reflects the Ethics in
Government Act's statutory requirements. Compare 5 U.S.C. app. § 102 (2007) with OGE, Standard Form 278
Executive Branch Personnel Public Financial Disclosure Report, available at http://www.usoge.gov/forms
sf278.aspx. As supervising ethics offices, 5 U.S.C. app. § 109(18) (2007), the House of Representatives'
Committee on Standards of Official Conduct and the Senate Select Committee on Ethics have produced
similarly complex forms for employees under their jurisdiction for this purpose.
71. The Ethics in Government Act requires federal employees working more than 60 calendar days in a
position for which the rate of basic pay is equal to or greater than 120 percent of the minimum rate of basic pay
payable for GS-15 of the general schedule to file a public financial disclosure report. 5 U.S.C. app. § 101(f)
(2006). Multiplying the minimum rate of basic pay for GS-15 employees in 2009 by 120 percent yields a
threshold minimum salary of $117,787.20, and multiplying that salary by 20,000 employees equals $2.356
billion. This estimate is undoubtedly too low, as it fails to reflect the higher rate of pay most of these employees
receive, and it excludes the thousands of legislative and judicial branch employees who must also file a report.
In recognition of how much time and effort is needed to complete and review these complex reports,
many federal agencies have purchased or developed specialized financial disclosure software. See
Memorandum from Robert I. Cusick, Dir., U.S. Office of Gov't Ethics, to Designated Agency Ethics Officials,
Gen. Counsels, and Inspectors Gen. (May 16, 2007), available at http://www.usoge.gov/ethics-guidance/
daeograms/dgrfiles/2007/ do07014.pdf. Even if this reduced the average amount of time by half, the cost for
public filers merely to complete their reports would still approach $1.2 billion annually.
72. See G. CALVIN MACKENZIE, SCANDAL PROOF: Do ETHICS LAWS MAKE GOVERNMENT ETHICAL? 58
(2002) (calculating year 2000 data from OGE).
73. OGE proposed legislation in 2003 that would have changed many of the reporting thresholds and
reduced the filing burden, while retaining the essential elements of the financial disclosure system. Letter from
OGE to Speaker Hastert, U.S. H.R. (July 16, 2003), available at http://www.usoge.gov/lawsregs/pdf/ega
amends_07_16_03.pdf (on file with the McGeorge Law Review).
74. See Neil Vance & Brett Trani, Situational Prevention and the Reduction of White Collar Crime, J.
LEADERSHIP, ACCOUNTABILITY & ETHICS 9 (2008) (describing the difficulty in government detection and
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encourage government agencies to develop and maintain an ethical culture,
where the difference between right and wrong is not measured against the terms
of proscriptive regulations or legal counsel opinions, but by whether the action is
consistent with the agency's core values and mission. 7 1 Values-oriented
approaches, also referred to as an integrity-based program, focus on creating or
maintaining a culture where employees can discuss ethical issues, are rewarded
for ethical behavior, and leaders incorporate the organization's values into
76
strategic decisions. Research shows that less unethical behavior is observed in
organizations that support ethical conduct by cultural systems emphasizing
employee and public welfare," and that, for example, a values orientation is ten
times more effective in obtaining ethics-related outcomes than the most effective
training technique.8 Other research found that a values orientation was a more
important influence than compliance-based efforts on several indicia of a good
ethical climate, including better ethical awareness, employee integrity, and the
belief that organizational decisions are better because of the ethics program. 79 A
values-oriented approach also contributes to increased organizational
commitment by employees, ° which should have a salutary effect on morale,
motivation, and performance.
Despite notorious government examples of poor ethical cultures8' and small
turnover rates at the career level, s2 the government workplace nevertheless offers
distinct advantages to establishing a strong ethical culture over nongovernment
workplaces. First, the replacement of the commercial profit motive with the
intrinsic commitment to the'public interest83 likely removes many of the pressures
deterrence of while collar crime).
75. See PETER MADSEN & JAY M. SHAFRITZ, ESSENTIALS OF GOVERNMENT ETHICS 398-99 (1992)
(discussing the achievement of ethics reform via organizational development efforts and comparing private
sector programs).
76. Hess, supra note 50, at 1791-92; see also Gary R. Weaver & Linda Klebe Trevifio, Compliance and
Values Oriented Ethics Programs: Influences on Employees' Attitudes and Behavior, 9 Bus. ETHICS Q. 315
(1999).
77. TREVI4O & WEAVER, supra note 24, at 263.
78. ETHICS RESOURCE CTR., IMPROVING ETHICAL OUTCOMES: THE ROLE OF ETHICS TRAINING, at tbl. 2
(2008), available at http://www.ethics.org/fellows/fellow-publications.asp.
79. TREVIIRO & WEAVER, supra note 24, at 209-11. A values orientation was a more important influence
on ethical awareness, employee commitment, employee integrity, and the belief that "bad news" could be
delivered; it resulted in better decision-making, made it more likely for employees to seek advice, and resulted
in fewer observations of unethical behavior. Id. at 209.
80. Milton C. Regan, Jr., Moral Intuitions and Organizational Culture, 51 ST. LOUIS U. L.J. 941, 971-72
(2007).
81. See, e.g., supra notes 2-8, 34-35 and accompanying text.
82. Large organizations with little employee turnover are more susceptible to deviant collusive behavior
by employees. See Zimmerman, supra note 48.
83. What is meant by the "public interest" and who gets to decide how to best meet that interest
continues to be the subject of scholarly debate. Regardless of the outcome, however, there is value in using the
concept of "public interest" as a heuristic device to assess whether officials are acting on behalf of broad,
shared interests. See Terry L. Cooper, Big Questions in Administrative Ethics: A Need for Focused,
Collaborative Effort, 64 PUB. ADMIN. REV. 395, 398-99 (2004); Carol W. Lewis, In Pursuit of the Public
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on nongovernment employees that encourage unethical or corrupt conduct.
Second, in many government organizations, the public has a right to obtain
copies of records of official action,84 and exposing these decisions to "the
sunshine" is thought to reduce corruption and hold government officials
accountable.8 5 There are also numerous "whistleblower" statutes that provide
some level of protection to government employees who expose corruption8 6
Finally, and perhaps most importantly, often government agencies are staffed by
individuals who are intrinsically motivated by their employer's mission.
Despite these supports, changing the approach to ethics in government from
a compliance to a values orientation will present some significant organizational
challenges. First, most government agencies and their employees are accustomed
to thinking about ethics in rule-based terms, and the reflex to look toward
compliance as a proxy for ethics may be difficult to adjust. There is also the
plethora of statutorily based rules of employee conduct that will need to be
respected, regardless of whether they promote ethical conduct or are actually
counterproductive. 7 Though, as a pragmatic matter, these compliance-based rules
will need to be retained, a values-oriented approach should make compliance
with the existing sensible and relevant conduct rules almost second nature and
worthy of pursuit.
Because having a strong organizational culture has the greatest influence in
determining ethical outcomes," and an organization's value system is the core
element of an organization's culture,s9 perhaps the best way to examine an
agency in this regard is to identify the core values that underlie how agency
decisions are made.90 The identification process should not be limited to the
agency's leadership, but should also involve employees at all levels. Shared
involvement in identifying what is important not only creates norms and shared
expectations, but also sends an important signal that ethics and those making
Interest, 66 PUB. ADMIN. REV. 694, 694 (2006).
84. See, e.g., The Freedom of Information Act, 5 U.S.C. § 552 (2006).
85. See, e.g., Nat'l Labor Relations Bd. v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978).
86. E.g., 5 U.S.C. § 2302(b)(8) (2006); CAL. GOV'T CODE §§ 8547.1-8547.12 (West 2005 & Supp. 2009);
N.Y. CIV. SERV. LAW § 75-b (McKinney 1999 & Supp. 2009). Though there are exceptions, it is unlawful for a
federal official to take a personnel action against an employee for disclosing a violation of any law, rule, or
regulation, gross mismanagement or waste of funds, an abuse of authority, or a substantial and specific danger
to public health or safety. 5 U.S.C. § 2302(b)(8).
87. Many commentators have stressed that most successful value-based systems will have some
elements of a compliance program, e.g., Hess, supra note 50, at 1793; TREVIJO & WEAVER, supra note 24, at
211, and government organizations have no shortage of compliance-based elements. Whether these are at all
necessary to support ethical conduct is debatable, however. See Andreoli & Lefkowitz, supra note 26, at 326
(finding that a positive ethical climate can be obtained without the usual elements of formal compliance
programs).
88. See TREVI&O & WEAVER, supra note 24, at 235.
89. Gebler, supra note 52, at 31 (reporting on the Ethics Resource Center's 2005 National Business
Ethics Survey).
90. Agencies with core values lacking in ethical salience will likely have future ethics problems. See
ETHICAL ENTERPRISE, supra note 62, at 40; see also infra notes 105-06 and accompanying text.
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ethical decisions will be supported.9' These identified core values should include
qualities such as integrity, accountability, and trust 92 and should be integrated into
and inform virtually every decision the agency and its employees make. Once
identified and memorialized, the core values can then form the basis of a code
that not just reflects the statutory imperatives, but provides a compass for agency
officials and employees at every level to consult when making important
decisions. 93 Employees are more likely to comply with a code of behavior based
on shared values they helped develop.
In addition to identifying the values that actually drive an agency's decisions,
establishing a baseline for some of the indicia of an ethical culture, such as how
much misconduct is observed, whether employees feel comfortable reporting
misconduct, whether employees believe they are being treated fairly, or whether
employees are pressured to overlook certain matters, can be invaluable.94 From
these results, it may be possible to identify the actions or needed systems that
would best correlate with positive ethics-related outcomes unique to the agency's
environment, mission, and challenges. 95
Regardless of the baseline results, most commentators agree that ethical
behavior by an organization's leader is essential to assuring ethical organizational
96behavior and ethical conduct by subordinates. Leaders are perhaps best
positioned to influence an organization's culture and act as role models for
subordinates about appropriate organizational behaviors.97 Accordingly, research
91. See Linda Klebe Trevifio, Out of Touch: The CEO's Role in Corporate Misbehavior, 70 BROOK. L.
REV. 1195, 1199-1200 (2005) (arguing that CEO's must demonstrate their dedication to ethical behavior to all
employees).
92. Cathleen Sullivan, Creating an Ethical Culture, http://www.amanet.org/editorial/ethicalculture.
htm (last visited June 22, 2009) (on file with the McGeorge Law Review).
93. Note, however, that federal executive branch agencies are barred from altering or supplementing the
general Standards of Ethical Conduct without first obtaining OGE's approval. 5 C.F.R. § 2635.105(a) (2009).
94. See Muel Kaptein & Scott Avelino, Measuring Corporate Integrity: A Survey-Based Approach, 5
CORP. GOVERNANCE 45 (2005); Trevifio & Brown, supra note 53, at 78. Several parts of OGE's Executive
Branch Employee Ethics Survey assess ethical culture and climate, U.S. OFFICE OF GOV'T ETHICS, EXECUTIVE
BRANCH EMPLOYEE ETHICS SURVEY 2000, available at http://www.usoge.gov/ethics-docs/publications/
surveys.ques/srvyemp-if_00.pdf, yet only twenty-eight percent of federal executive branch agencies conduct
surveys to guage employee perception of their agency's ethics program. U.S. OFFICE OF GOV'T ETHICS, FISCAL
YEAR 2009 EXPLANATORY NOTES AND ANNUAL PERFORMANCE PLAN 32 (2008), available at http://www.
usoge.gov/management/admin-mgmt-rpts/expnts-fy09.pdf.
95. See Muel Kaptein, Ethics Programs and Ethical Culture: A Next Step in Unraveling Their Multi-
Faceted Relationship, J. BUS. ETHICS (online), Dec. 14, 2008, at 17-18 (arguing that improving ethical culture
by assessing the status of the culture through surveys and focus groups to identify the problem is essential for a
pervasive ethical organization).
96. See, e.g., Carlson & Perrewe, supra note 54, at 831, 836 (positing that an organization's value
system will be established by leadership and will affect all aspects of the organization). The contrary is also
true. Ethical misconduct, "[p]articularly in the public sector ... is likely to result in negative publicity and loss
of public and employee trust. Consequently, it is important for public agencies ... to recruit ethical individuals
in key leadership positions to foster an ethical culture." Pelletier & Bligh, supra note 55, at 362.
97. Andreoli & Lefkowitz, supra note 26, at 315 (citing M. W. Dickson et al., Ethical Climate: The
Result of Interactions Between Leadership, Leader Values, and Follower Values, 12 LEADERSHIP Q. 208
(2001)).
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by the Ethics Resource Center shows a positive impact on several ethics-related
outcomes by top managers setting a good example and keeping promises.9"
Another study found that commitment by top management was "the only factor
strongly associated with having a program oriented toward shared values. '99
"Setting a good example" takes more than making appropriate pronouncements.
To set a good example, agency leaders should be ethical role models who make
visible the ethical challenges they face and the standards they applied to their
resolution.' °° This is particularly true in government organizations where the
perception of agencies is often linked to how the agency leader is perceived.'0 '
Leaders who integrate and measure ethics in their agency's operations and who
are mindful of the messages they send can have a great impact on their agency's
culture and, therefore, promote not just compliant but ethical behavior.' 2
To flourish, the commitment to ethics must extend beyond the agency's
leader to its top executives and supervisors.0 3 A conflict in values between an
organization's executives and its leader can result in mixed signals and
ambiguous messages to employees, negatively affecting climate and employee
trust.'04 Naturally, agency action must be consistent with its rhetoric. Regulatory
98. ETHICS RESOURCE CTR., CRITICAL ELEMENTS OF AN ORGANIZATIONAL ETHICAL CULTURE 9-10, n.4
(2006), available at http://www.ethics.org/erc-publications/organizational-ethical-culture.asp; Patricia Harned,
The Risk of Being Ethically Tone Deaf at the Top, COMPLIANCE WEEK, Sept. 6, 2006. The OGE has
recommended sixty-six concrete actions federal government leaders can take to move the federal executive
branch's ethics program "beyond minimal compliance" to promote an ethical culture. U.S. OFFICE OF GOV'T
ETHICS, LEADERSHIP INITIATIVE: OVERVIEW (Feb. 2008) (on file with the McGeorge Law Review). Many of the
recommendations encourage government leaders to model ethical conduct and, if widely adopted, should help
bring OGE close to meeting its strategic goal to "strengthen the ethical culture and promote an ethical
workforce" within the executive branch. U.S. OFFICE OF GOV'T ETHICS, STRATEGIC PLAN FISCAL YEARS 2007-
2011, at 3-9, available at http://www.usoge.gov/management/admin-mgmt-rpts/plstrategicplan-07.pdf.
99. TREVINO & WEAVER, supra note 24, at 118.
100. Joan MacLeod Heminway, Does Sarbanes-Oxley Foster the Existence of Ethical Executive Role
Models in the Corporation?, 3 J. BUS. & TECH. L. 221, 225-26 (2008) (discussing research from the Ethics
Resource Center's Fellows' Program). Promoting a moral organization by the actions of senior managers,
supported by those adhering to ethical standards, leads to positive outcomes such as reduced misconduct and
higher job satisfaction. Andreoli & Lefkowitz, supra note 26, at 326.
101. See, e.g., Treviflo, supra note 91, at 1208 (discussing how a CEO influences ethics through ethical
leadership and the resulting significant impact on employee attitudes and behaviors).
102. See id. at 1201-02, 1207. See generally Michael W. Grojean et al., Leaders, Values, and
Organizational Climate: Examining Leadership Strategies for Establishing an Organizational Climate
Regarding Ethics, 55 J. BUS. ETHICS 223 (2004) (discussing seven mechanisms through which leaders can
impact ethics in their organizations). Employees in organizations with strong ethical leadership are more
committed to their organizations, more ethically aware, and more willing to report problems. Linda Klebe
Trevifio et al., A Qualitative Investigation of Perceived Executive Ethical Leadership: Perceptions from Inside
and Outside the Executive Suite, 56 HUM. REL. 5, 25-26 (2003). Rewarding and celebrating ethical conduct can
send a powerful message. Lockheed Martin, for example, has established a Chairman's Award for exemplary
ethical conduct, and stories about the winner and runners-up are widely distributed. Trevifio, supra note 91, at
1204.
103. See Trevifio & Brown, supra note 53, at 80; Steven Bavaria, Corporate Ethics Should Start in the
Boardroom, 34 BUS. HORIZONS 9, 12 (2001).
104. See Melenie J. Lankau et al., Examining the Impact of Organizational Value Dissimilarity in Top
Management Teams, 19 J. MANAGERIAL ISSUES 11 (2007) (ensuring alignment of organizational values among
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commands and lofty statements proclaiming high ethical standards will only
engender cynicism if the values that actually drive organizational behavior are
less honorable.' Consistency with the agency's core values, not mere
compliance with the governing rules, must guide official action. Leaders who
permit unethical conduct to recur, whether because of inattention, conflict
avoidance, or the rationalization that fundamental ethical principles had to be
compromised for success,' °6 cannot reasonably expect ethical conduct from their
employees. 107
Training can have an important role in developing or maintaining an ethical
culture. Employees are more likely to make an ethical choice in situations when
they can identify which of the available choices are ethically sound.'08 This
research finding is more significant than it may appear at first glance. Individuals
in organizations seek out and obtain the information and contacts they need for
their work and typically ignore information perceived as extraneous. Insulated by
this relative lack of external information, daily work behavior is typified by
complying with organizational routines that pose no ethical issues. In this
environment, an employee's decision to acknowledge the presence of an ethical
issue, let alone asking them to choose between competing options, to question
others with whom they may have important relationships, or even to defend their
own conduct, can be uncomfortable.' 9 Choosing to acknowledge and act on
ethical issues takes self-awareness and courage, and it is often consciously or
unconsciously avoided, almost automatically, by many."0 Interestingly, it is the
presence of the discomfort itself that can often trigger the realization that there is
an ethical dilemma to be resolved."' Training to help overcome the tendency to
top management is critical).
105. Government agencies must avoid confusing espoused values with the actual values in operation.
See EDGAR H. SCHEIN, ORGANIZATIONAL CULTURE AND LEADERSHIP 29-30 (3d ed. 2004) (discussing CHRIS
ARGYRIS & DONALD A. SCHON, ORGANIZATIONAL LEARNING: A THEORY OF ACTION PERSPECTIVE (1978)).
The tendency to confuse an organization's espoused values with the actual values in operation is perhaps best
demonstrated in the wry definition of "values" by one observer as: "What we say we do. Not to be confused
with what we actually do." EILEEN C. SHAPIRO, FAD SURFING IN THE BOARDROOM: MANAGING IN THE AGE OF
INSTANT ANSWERS 226 (1996).
106. It is common for accused government officials to disguise unethical activity as "necessary" or
"acceptable." See Ivancevich et al., supra note 45, at 402-03 (discussing criminal activity by accused managers
and executives).
107. See Gebler, supra note 52, at 33 (unclear standards and their inconsistent application lead
employees to engage in unethical conduct "under the guise of doing what it takes to succeed"). Not surprisingly,
agency officials who encourage or overlook improper behavior will lead to improper behavior by others. See
Vance & Trani, supra note 74 (explaining how the psychological influence of leaders who do not emphasize
ethics can lead to deviant behavior).
108. Richard Coughlan & Terry Connolly, Investigating Unethical Decisions at Work: Justification and
Emotion in Dilemma Resolution, 20 J. MANAGERIAL ISSUES 348, 361 (2008).
109. See generally Regan, supra note 80, at 948-49.
110. "[Pleople have a robust capacity for using 'self-serving cognitive frames' in order to 'attenuate or
mitigate their perceptions of duty and obligation' , . . enabl[ing] them to maintain a positive self-image of
themselves as 'rational, blameless, and consistent decision makers."' Id. at 949.
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ignore ethical issues-or hide from them by reliance on rules-can be helpful to
their recognition and resolution.
After practicing methods to become aware of and identify ethical issues,
employees should then have the experience in an appropriate learning
environment of choosing between competing good or bad choices, identifying the
ethical values served by each option, and using the agency's core values as a
guidepost."2 Encouraging an approach that considers values instead of an
approach that merely values rules will more likely result in ethical decisions.
Though training can help employees become aware of ethical issues and give
them practice making ethical judgments, it cannot overcome social and
organizational pressure that could impede employees from taking ethical action.
Modeling by agency leadership of "doing the right thing," the celebration of
employees who made hard ethical decisions, and rewarding ethical action by
recognition and financial awards"3 are all ways to demonstrate that ethics is not




Efforts to criminalize and regulate the conduct of government officials
appear to have failed in preventing or even ameliorating public corruption.
Instead, these efforts have resulted in a culture in government where compliance
is often wrongly viewed as the sine qua non of ethical behavior. Paradoxically,
the typical legislative and regulatory response to corruption and misconduct has
actually guided criminals and those willing to disregard ethical considerations to
shield their activity with apparent or actual compliance. It is not surprising,
therefore, that government ethics programs, largely focused as they are on
compliance with the myriad applicable restrictions and their many exceptions,
BUS. ETHICS 175, 183 (2001) (observing that an emotional reaction can be indicative of an ethical dilemma).
112. The Ethics Resource Center has concluded that "[i]nteractive training methods that allow
participants to approach ethical issues actively through case analysis or solving dilemmas produce the most
positive perceptions and attitudes toward the organization." ETHICS RESOURCE CTR., IMPROVING ETHICAL
OUTCOMES: THE ROLE OF ETHICS TRAINING n.3 (2008), available at www.ethics.org/download.asp?fid=156.
For a brief discussion of some of pragmatic methods for ethical decision-making, see, for example, Thomas M.
Susman, Where to Look, What to Ask? Frames of Reference for Ethical Lobbyists, 41 MCGEORGE L. REV. 161,
177-82 (2009); Linda Klebe Trevifio, Ethical Decision Making in Organizations: A Person-Situation
Interactionist Model, II ACAD. MGMT. REV. 601 (1986). Unlike a binary rule-based approach, a values-based
approach requires conscious attention to the innate character of the action, its relationship to the organization's
mission and goals, and likely its potential effect on others. The selection of the best decision-making approach
or approaches to adopt should reflect the organization's culture, mission, and the larger culture in which the
organization functions.
113. TREVIIN4O & WEAVER, supra note 24, at 261-62; Carlson & Perrewe, supra note 54, at 835.
Employees are more likely to engage in conduct the organization rewards. Hess, supra note 50, at 1796 (citing
Tina D. Carpenter & Jane L. Reimers, Unethical and Fraudulent Financial Reporting: Applying the Theory of
Planned Behavior, 60 J. BUS. ETHICS 115, 118 (2005)).
114. See Heminway, supra note 100, at 229; Trevifio & Brown, supra note 53, at 79.
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would have little success in reducing corruption or, for that matter, promoting
ethical behavior. As Plato observed: "Good people do not need laws to tell them
to act responsibly, while bad people will find a way around the laws."
Instead of adding more laws, regulations, penalties, threats, compliance
training, financial disclosure, and internal controls to government compliance
programs, time and resources would be better spent working to ensure that each
agency, or even each office within each agency, has a culture where a strong
sense of ethics guides daily action. If a government agency integrates strong
ethical values into the fabric of its operation by responsible ethical leadership,
values-based training, and supporting systems, not only will corruption and
misconduct decline, but questions about whether a very large donut is actually a
prohibited meal will get only the scant attention it deserves.

